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Rules of the Ariz. Supreme Court, Rule 42 

 

RULE 42. ARIZONA RULES OF PROFESSIONAL CONDUCT 

 

The professional conduct of members shall be governed by the Model Rules of Professional Conduct of the 

American Bar Association, adopted August 2, 1983, as amended by this court and adopted as the Arizona Rules 

of Professional Conduct: 

PREAMBLE 

ER 
1.0. Terminology 

CLIENT-LAWYER RELATIONSHIP 

1.1. Competence. 

1.2. Scope of Representation and Allocation of Authority between Client and Lawyer. 

1.3. Diligence. 

1.4. Communication. 

1.5. Fees. 

1.6. Confidentiality of Information. 

1.7. Conflict of Interest: Current Clients. 

1.8. Conflict of Interest: Current Clients: Specific Rules. 

1.9. Duties to Former Clients. 

1.10. Imputation of Conflicts of Interest: General Rule. 

1.11. Special Conflicts of Interest for Former and Current Government Officers and Employees. 

1.12. Former Judge. Arbitrator. Mediator or Other Third-Party Neutral. 

1.13. Organization as Client. 

1.14. Client with Diminished Capacity. 

1.15. Safekeeping Property. 

1.16. Declining or Terminating Representation. 

1.17. Sale of Law Practice. 

1.18. Duties to Prospective Clients. 

COUNSELOR 

2.1. Advisor. 

2.2. [Reserved.]. 

2.3. Evaluation for Use by Third Persons. 

2.4. Lawyer Serving as Third-Party Neutral. 

ADVOCATE 
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3.1. Meritorious Claims and Contentions. 

3.2. Expediting Litigation. 

3.3. Candor Toward the Tribunal. 

3.4. Fairness to Opposing Party and Counsel. 

3.5. Impartiality and Decorum of the Tribunal. 

3.6. Trial Publicity. 

3.7. Lawyer as Witness. 

3.8. Special Responsibilities of a Prosecutor. 

3.9. Advocate in Nonadjudicative Proceedings. 

 

TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS 

 

4.1. Truthfulness in Statements to Others. 

4.2. Communication with Person Represented by Counsel. 

4.3. Dealing with Unrepresented Person. 

4.4. Respect for Rights of Others. 

LAW FIRMS AND ASSOCIATIONS 

 

5.1. Responsibilities of Partners, Managers, and Supervisory Lawyers. 

5.2. Responsibilities of a Subordinate Lawyer. 

5.3. Responsibilities Regarding Nonlawyer Assistants. 

5.4. Professional Independence of a Lawyer. 

5.5. Unauthorized Practice of Law. 

5.6. Restrictions on Right to Practice. 

5.7. Responsibilities Regarding Law-Related Services. 

PUBLIC SERVICE 

 

6.1. Voluntary Pro Bono Publico Service. 

6.2. Accepting Appointments. 

6.3. Membership in Legal Services Organization. 

6.4. Law Reform Activities Affecting Client Interests. 

6.5. Nonprofit and Court-Annexed Limited Legal Service Programs. 

INFORMATION ABOUT LEGAL SERVICES 

 

7.1. Communications Concerning a Lawyer's Services. 

7.2. Advertising. 

7.3. Direct Contact with Prospective Clients. 

7.4. Communication of Fields of Practice. 

7.5. Firm Names and Letterheads. 

MAINTAINING THE INTEGRITY OF THE PROFESSION 

 

8.1. Bar Admission and Disciplinary Matters. 

8.2. Judicial and Legal Officials. 

8.3. Reporting Professional Misconduct. 

8.4. Misconduct. 

8.5. Jurisdiction. 
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Specific Rules 
 

 

 

ER 1.2. Scope of Representation and Allocation of Authority between Client and Lawyer   

 

(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the objectives of 

representation and, as required by ER 1.4, shall consult with the client as to the means by which they are to be 

pursued. A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the 

representation. A lawyer shall abide by a client's decision whether to settle a matter. In a criminal case, the lawyer 

shall abide by the client's decision, after consultation with the lawyer, as to a plea to be entered, whether to waive 

jury trial and whether the client will testify. 

 

(b) A lawyer's representation of a client, including representation by appointment, does not constitute an 

endorsement of the client's political, economic, social or moral views or activities. 

 

(c) A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances and the 

client gives informed consent. 

 

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or 

fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and 

may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of 

the law. 

 

Comments 

 

Criminal, Fraudulent and Prohibited Transactions   

 

  

[10] Paragraph (d) prohibits a lawyer from knowingly counseling or assisting a client to commit a crime or 

fraud. This prohibition, however, does not preclude the lawyer from giving an honest opinion about the actual 

consequences that appear likely to result from a client's conduct. Nor does the fact that a client uses advice in 

a course of action that is criminal or fraudulent of itself make a lawyer a party to the course of action. There is 

a critical distinction between presenting an analysis of legal aspects of questionable conduct and 

recommending the means by which a crime or fraud might be committed with impunity. 

  

 

  

[11] When the client's course of action has already begun and is continuing, the lawyer's responsibility is 

especially delicate. The lawyer is required to avoid assisting the client, for example, by drafting or delivering 

documents that the lawyer knows are fraudulent or by suggesting how the wrongdoing might be concealed. A 

lawyer may not continue assisting a client in conduct that the lawyer originally supposed was legally proper 

but then discovers is criminal or fraudulent. The lawyer must, therefore, withdraw from the representation of 

the client in the matter. See ER 1.16(a). In some cases, withdrawal alone might be insufficient. It may be 

necessary for the lawyer to give notice of the fact of withdrawal and to disaffirm any opinion, document, 

affirmation or the like. In extreme cases, a lawyer may be required to disclose information relating to the 

representation to avoid being deemed to have assisted the client's crime or fraud. See ER 4.1. 

  

 

  
[12] Where the client is a fiduciary, the lawyer may be charged with special obligations in dealings with a 

beneficiary. 
  

 

  

[13] Paragraph (d) applies whether or not the defrauded party is a party to the transaction. Hence, a lawyer must 

not participate in a sham transaction; for example, a transaction to effectuate criminal or fraudulent escape of tax 

liability. Paragraph (d) does not preclude undertaking a criminal defense incident to a general retainer for legal 

services to a lawful enterprise. The last clause of paragraph (d) recognizes that determining the validity or 

interpretation of a statute or regulation may require a course of action involving disobedience of the statute or 

regulation or of the interpretation placed upon it by governmental authorities. 
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ER 1.13. Organization as Client   

 

(a) A lawyer employed or retained by an organization represents the organization acting through its duly 

authorized constituents. 

 

(b) If a lawyer for an organization knows that an officer, employee or other person associated with the 

organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a 

violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed to the 

organization, and that is likely to result in substantial injury to the organization, the lawyer shall proceed as is 

reasonably necessary in the best interest of the organization. Unless the lawyer reasonably believes that it is not 

necessary in the best interest of the organization to do so, the lawyer shall refer the matter to higher authority in 

the organization, including, if warranted by the circumstances, to the highest authority that can act on behalf of 

the organization as determined by applicable law. 

 

(c) Except as provided in paragraph (d), if 

(1) despite the lawyer's efforts in accordance with paragraph (b) the highest authority that can act on behalf of 

the organization insists upon or fails to address in a timely and appropriate manner an action or refusal to act, 

that is clearly a violation of law, and 

(2) the lawyer reasonably believes that the violation is reasonably certain to result in substantial injury to the 

organization, then the lawyer may reveal information relating to the representation whether or not Rule 1.6 

permits such disclosure, but only if and to the extent the lawyer reasonably believes necessary to prevent 

substantial injury to the organization. 

 

(d) Paragraph (c) shall not apply with respect to information relating to a lawyer's representation of an 

organization to investigate an alleged violation of law, or to defend the organization or an officer, employee or 

other constituent associated with the organization against a claim arising out of an alleged violation of law. 

 

(e) A lawyer who reasonably believes that he or she has been discharged because of the lawyer's actions taken 

pursuant to paragraphs (b) or (c), or who withdraws under circumstances that require or permit the lawyer to take 

action under either of those paragraphs, shall proceed as the lawyer reasonably believes necessary to assure that 

the organization's highest authority is informed of the lawyer's discharge or withdrawal. 

 

(f) In dealing with an organization's directors, officers, employees, members, shareholders or other constituents, 

a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the 

organization's interests are adverse to those of the constituents with whom the lawyer is dealing. 

 

(g) A lawyer representing an organization may also represent any of its directors, officers, employees, members, 

shareholders or other constituents, subject to the provisions of ER 1.7. If the organization's consent to the dual 

representation is required by ER 1.7, the consent shall be given by an appropriate official of the organization 

other than the individual who is to be represented, or by the shareholders. 

 

  

COMMENT [2004 AMENDMENT] 

  The Entity as the Client   

 

  

[1] An organizational client is a legal entity, but it cannot act except through its officers, directors, employees, 

shareholders and other constituents. Officers, directors, employees and shareholders are the constituents of 

the corporate organizational client. The duties defined in this Comment apply equally to unincorporated 

associations. "Other constituents" as used in this Comment means the positions equivalent to officers, 

directors, employees and shareholders held by persons acting for organizational clients that are not 

corporations. 

  

 

  [2] When one of the constituents of an organizational client communicates with the organization's lawyer in   
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that person's organizational capacity, the communication is protected by ER 1.6. Thus, by way of example, if 

an organizational client requests its lawyer to investigate allegations of wrongdoing, interviews made in the 

course of that investigation between the lawyer and the client's employees or other constituents are covered 

by ER 1.6. This does not mean, however, that constituents of an organizational client are the clients of the 

lawyer. The lawyer may not disclose to such constituents information relating to the representation except for 

disclosures explicitly or impliedly authorized by the organizational client to carry out the representation or as 

otherwise permitted by ER 1.6. 

 

  

[3] When constituents of the organization make decisions for it, the decisions ordinarily must be accepted by 

the lawyer even if their utility or prudence is doubtful. Decisions concerning policy and operations, including 

ones entailing serious risk, are not as such in the lawyer's province. Paragraph (b) makes clear, however, that 

when the lawyer knows that the organization is likely to be substantially injured by action of an officer or 

other constituent that violates a legal obligation to the organization or is in violation of law that might be 

imputed to the organization, the lawyer must proceed as is reasonably necessary in the best interest of the 

organization. As defined in Rule 1.0(f), knowledge can be inferred from circumstances, and a lawyer cannot 

ignore the obvious. 

  

 

  

[4] In determining how to proceed under paragraph (b), the lawyer should give due consideration to the 

seriousness of the violation and its consequences, the responsibility in the organization and the apparent 

motivation of the person involved, the policies of the organization concerning such matters, and any other 

relevant considerations. Ordinarily, referral to a higher authority would be necessary. In some circumstances, 

however, it may be appropriate for the lawyer to ask the constituent to reconsider the matter, for example, if 

the circumstances involve a constituent's innocent misunderstanding of law and subsequent acceptance of the 

lawyer's advice, the lawyer may reasonably conclude that the best interest of the organization does not require 

that the matter be referred to higher authority. If a constituent persists in conduct contrary to the lawyer's 

advice, it will be necessary for the lawyer to take steps to have the matter reviewed by a higher authority in 

the organization. If the matter is of sufficient seriousness and importance or urgency to the organization, 

referral to higher authority in the organization may be necessary even if the lawyer has not communicated 

with the constituent. Any measures taken should, to the extent practicable, minimize the risk of revealing 

information relating to the representation outside the organization. Even in circumstances where a lawyer is 

not obligated by Rule 1.13 to proceed, a lawyer may bring to the attention of an organizational client, 

including its highest authority, matters that the lawyer reasonably believes to be of sufficient importance to 

warrant doing so in the best interests of the organization. 

  

 

  

[5] Paragraph (b) also makes clear that when it is reasonably necessary to enable the organization to address 

the matter in a timely and appropriate manner, the lawyer must refer the matter to higher authority, including, 

if warranted by the circumstances, the highest authority that can act on behalf of the organization under 

applicable law. The organization's highest authority to whom a matter may be referred ordinarily will be the 

board of directors or similar governing body. However, applicable law may prescribe that under certain 

conditions the highest authority reposes elsewhere, for example, in the independent directors of a corporation. 

  

 

  Relation to Other Rules   

 

  

[6] The authority and responsibility provided in this Rule are concurrent with the authority and responsibility 

provided in other Rules. In particular, this Rule does not limit or expand the lawyer's responsibility under ERs 

1.8, 1.16, 3.3 or 4.1. Paragraph (c) of this Rule supplements Rule 1.6(d) by providing an additional basis upon 

which the lawyer may reveal information relating to the representation, but does not modify, restrict, or limit 

the provisions of Rule 1.6(d)(1)-(5). Under paragraph (c) the lawyer may reveal such information only when 

the organization's highest authority insists upon or fails to address threatened or ongoing action that is clearly 

a violation of law, and then only to the extent the lawyer reasonably believes necessary to prevent reasonably 

certain substantial injury to the organization. It is not necessary that the lawyer's services be used in 

furtherance of the violation, but it is required that the matter be related to the lawyer's representation of the 

organization. If the lawyer's services are being used by an organization to further a crime or fraud by the 

organization, Rules 1.6(d)(1) and 1.6(d)(2) may permit the lawyer to disclose confidential information. In 

such circumstances Rule 1.2(d) may also be applicable, in which event, withdrawal from the representation 
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under Rule 1.16(a)(1) may be required. 

 

  

[7] Paragraph (d) makes clear that the authority of a lawyer to disclose information relating to a 

representation in circumstances described in paragraph (c) does not apply with respect to information relating 

to a lawyer's engagement by an organization to investigate an alleged violation of law or to defend the 

organization or an officer, employee or other person associated with the organization against a claim arising 

out of an alleged violation of law. This is necessary in order to enable organizational clients to enjoy the full 

benefits of legal counsel in conducting an investigation or defending against a claim. 

  

 

  

[8] A lawyer who reasonably believes that he or she has been discharged because of the lawyer's actions 

taken pursuant to paragraph (b) or (c), or who withdraws in circumstances that require or permit the lawyer to 

take action under either of these paragraphs, must proceed as the lawyer reasonably believes necessary to 

assure that the organization's highest authority is informed of the lawyer's discharge or withdrawal. 

  

 

  Government Agency   

 

  

[9] The duty defined in this Rule applies to governmental organizations. Defining precisely the identity of the 

client and prescribing the resulting obligations of lawyers may be more difficult in the government context. 

See Scope [18]. Although in some circumstances the client may be a specific agency, it may also be a branch 

of government, such as the executive branch, or the government as a whole. For example, if the action or 

failure to act involves the head of a bureau, either the department of which the bureau is a part or the relevant 

branch of government may be the client for purposes of this Rule. Moreover, in a matter involving the 

conduct of government officials, a government lawyer may have authority to question such conduct more 

extensively than that of a lawyer for a private organization in similar circumstances. Thus, when the client is a 

governmental organization, a different balance may be appropriate between maintaining confidentiality and 

assuring that the wrongful act is prevented or rectified, for public business is involved. In addition, duties of 

lawyers employed by the government or lawyers in military service may be defined by statutes or regulation. 

This Rule does not limit that authority. See Scope. Government lawyers also may have authority to represent 

the "public interest" in circumstances where a private lawyer would not be authorized to do so. 

  

 

  Clarifying the Lawyer's Role   

 

  

[10] There are times when the organization's interests may be or become adverse to those of one or more of 

its constituents. In such circumstances the lawyer should advise any constituent, whose interest the lawyer 

finds adverse to that of the organization of the conflict or potential conflict of interest, that the lawyer cannot 

represent such constituent, and that such person may wish to obtain independent representation. Care must be 

taken to assure that the individual understands that, when there is such adversity of interest, the lawyer for the 

organization cannot provide legal representation for that constituent individual, and that discussions between 

the lawyer for the organization and the individual may not be privileged. 

  

 

  
[11] Whether such a warning should be given by the lawyer for the organization to any constituent individual 

may turn on the facts of each case. 
  

 

  Dual Representation   

 

  
[12] Paragraph (e) recognizes that a lawyer for an organization may also represent a principal officer or major 

shareholder. 
  

 

  Derivative Actions   

 

  [13] Under generally prevailing law, the shareholders or members of a corporation may bring suit to compel   
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the directors to perform their legal obligations in the supervision of the organization. Members of 

unincorporated associations have essentially the same right. Such an action may be brought nominally by the 

organization, but usually is, in fact, a legal controversy over management of the organization. 

 

  

[14] The question can arise whether counsel for the organization may defend such an action. The proposition that 

the organization is the lawyer's client does not alone resolve the issue. Most derivative actions are a normal 

incident of an organization's affairs, to be defended by the organization's lawyer, like any other suit. However, if 

the claim involves serious charges of wrongdoing by those in control of the organization, a conflict may arise 

between the lawyer's duty to the organization and the lawyer's relationship with the board. In those 

circumstances, ER 1.7 governs who should represent the directors and the organization. 

 

 

ER 3.1. Meritorious Claims and Contentions   

 

 

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a good 

faith basis in law and fact for doing so that is not frivolous, which may include a good faith and nonfrivolous 

argument for an extension, modification or reversal of existing law. A lawyer for the defendant in a criminal 

proceeding, or the respondent in a proceeding that could result in incarceration, may nevertheless so defend the 

proceeding as to require that every element of the case be established. 

 

  

COMMENT [2003 AMENDMENT] 

  

[1] The advocate has a duty to use legal procedure for the fullest benefit of the client's cause, but also a duty 

not to abuse legal procedure. The law, both procedural and substantive, establishes the limits within which an 

advocate may proceed. However, the law is not always clear and is never static. Accordingly, in determining 

the proper scope of advocacy, account must be taken of the law's ambiguities and potential for change. 

  

 

  

[2] The filing of an action or defense or similar action taken for a client is not frivolous merely because the 

facts have not first been fully substantiated or because the lawyer expects to develop vital evidence only by 

discovery. What is required of lawyers, however, is that they inform themselves about the facts of their 

clients' cases and the applicable law and determine that they can make good faith and nonfrivolous arguments 

in support of their clients' positions. Such action is not frivolous even though the lawyer believes that the 

client's position ultimately will not prevail. The action is not in good faith, however, if the client desires to 

have the action taken primarily for the purpose of harassing or maliciously injuring a person, and is frivolous 

if the lawyer is unable either to make a nonfrivolous argument on the merits of the action taken or a good 

faith and nonfrivolous argument for an extension, modification or reversal of existing law. 

  

 

  

[3] Although this Rule does not preclude a lawyer for a defendant in a criminal matter from defending the 

proceeding so as to require that every element of the case be established, the defense attorney must not file 

frivolous motions. 

  

 

  

[4] The lawyer's obligations under this Rule are subordinate to federal or state constitutional law that entitles a 

defendant in a criminal matter to the assistance of counsel in presenting an appeal that otherwise would be 

prohibited by this Rule. 

 

 

 

 

ER 3.3. Candor Toward the Tribunal   

 

(a) A lawyer shall not knowingly: 
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(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law 

previously made to the tribunal by the lawyer; 
  

 

  
(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly 

adverse to the position of the client and not disclosed by opposing counsel; or 
  

 

  

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer's client or a witness called by the 

lawyer has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take 

reasonable remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer 

evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is 

false. 

  

 

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to 

engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take 

reasonable remedial measures, including, if necessary, disclosure to the tribunal. 

 

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, and apply even if 

compliance requires disclosure of information otherwise protected by ER 1.6. 

 

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer which 

will enable the tribunal to make an informed decision, whether or not the facts are adverse. 

 

  

COMMENT [2003 AMENDMENT] 

  

[1] This Rule governs the conduct of a lawyer who is representing a client in the proceedings of a tribunal. 

See ER 1.0(m) for the definition of "tribunal." It also applies when the lawyer is representing a client in an 

ancillary proceeding conducted pursuant to the tribunal's adjudicative authority, such as a deposition. Thus, 

for example, paragraph (a)(3) requires a lawyer to take reasonable remedial measures if the lawyer comes to 

know that a client who is testifying in a deposition has offered evidence that is false. 

  

 

  

[2] This Rule sets forth the special duties of lawyers as officers of the court to avoid conduct that undermines 

the integrity of the adjudicative process. A lawyer acting as an advocate in an adjudicative proceeding has an 

obligation to present the client's case with persuasive force. Performance of that duty while maintaining 

confidences of the client, however, is qualified by the advocate's duty of candor to the tribunal. Consequently, 

although a lawyer in an adversary proceeding is not required to present an impartial exposition of the law or 

to vouch for the evidence submitted in a cause; the lawyer must not mislead the tribunal by false statements 

of law or fact or evidence that the lawyer knows to be false. 

  

 

  Representations by a Lawyer   

 

  

[3] An advocate is responsible for pleadings and other documents prepared for litigation, but is usually not 

required to have personal knowledge of matters asserted therein, for litigation documents ordinarily present 

assertions by the client, or by someone on the client's behalf, and not assertions by the lawyer. Compare ER 

3.1. However, an assertion purporting to be on the lawyer's own knowledge, as in an affidavit by the lawyer 

or in a statement in open court, may properly be made only when the lawyer knows the assertion is true or 

believes it to be true on the basis of a reasonably diligent inquiry. There are circumstances where failure to 

make a disclosure is the equivalent of an affirmative misrepresentation. The obligation prescribed in ER 

1.2(d) not to counsel a client to commit or assist the client in committing a fraud applies in litigation. 

Regarding compliance with ER 1.2(d), see Comment [10] to that Rule. See ER 8.4(b). Comment [2]. 

  

 

  Legal Argument   

 

  [4] Legal argument based on a knowingly false representation of law constitutes dishonesty toward the   
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tribunal. A lawyer is not required to make a disinterested exposition of the law, but must recognize the 

existence of pertinent legal authorities. Furthermore, as stated in paragraph (a)(2), an advocate has a duty to 

disclose directly adverse authority in the controlling jurisdiction which has not been disclosed by the 

opposing party. The underlying concept is that legal argument is a discussion seeking to determine the legal 

premises properly applicable to the case. 

 

  Offering Evidence   

 

  

[5] Paragraph (a)(3) requires that the lawyer refuse to offer evidence that the lawyer knows to be false, 

regardless of the client's wishes. This duty is premised on the lawyer's obligation as an officer of the court to 

prevent the trier of fact from being misled by false evidence. A lawyer does not violate this Rule if the lawyer 

offers the evidence for the purpose of establishing its falsity. 

  

 

  

[6] If a lawyer knows that the client intends to testify falsely or wants the lawyer to introduce false evidence, 

the lawyer should seek to persuade the client that the evidence should not be offered. If the persuasion is 

ineffective and the lawyer continues to represent the client, the lawyer must refuse to offer the false evidence. 

If only a portion of a witness's testimony will be false, the lawyer may call the witness to testify but may not 

elicit or otherwise permit the witness to present the testimony that the lawyer knows is false. 

  

 

  

[7] The duties stated in paragraphs (a) and (b) apply to all lawyers, including defense counsel in criminal 

cases. In some jurisdictions, however, courts have required counsel to present the accused as a witness or to 

give a narrative statement if the accused so desires, even if counsel knows that the testimony or statement will 

be false. Counsel first must attempt to persuade the accused to testify truthfully or not at all. If the client 

persists, counsel must proceed in a manner consistent with the accused's constitutional rights. See State v. 

Jefferson, 126 Ariz. 341, 615 P.2d 638 (1980); Lowery v. Cardwell, 575 F.2d 727 (9
th

 Cir. 1978). The 

obligation of the advocate under the Rules of Professional Conduct is subordinate to such constitutional 

requirements. See also Comment [9]. 

  

 

  

[8] The prohibition against offering false evidence only applies if the lawyer knows that the evidence is false. 

A lawyer's reasonable belief that evidence is false does not preclude its presentation to the trier of fact. A 

lawyer's knowledge that evidence is false, however, can be inferred from the circumstances. See ER 1.0(f). 

Thus, although a lawyer should resolve doubts about the veracity of testimony or other evidence in favor of 

the client, the lawyer cannot ignore an obvious falsehood. 

  

 

  

[9] Although paragraph (a)(3) only prohibits a lawyer from offering evidence the lawyer knows to be false, it 

permits the lawyer to refuse to offer testimony or other proof that the lawyer reasonably believes is false. 

Offering such proof may reflect adversely on the lawyer's ability to discriminate in the quality of evidence 

and thus impair the lawyer's effectiveness as an advocate. Because of the special protections historically 

provided criminal defendants, however, this Rule does not permit a lawyer to refuse to offer the testimony of 

such a client where the lawyer reasonably believes but does not know that the testimony will be false. Unless 

the lawyer knows the testimony will be false, the lawyer must honor the client's decision to testify. See also 

Comment [7]. 

  

 

 

 

  Remedial Measures   

 

  

[10] Having offered material evidence in the belief that it was true, a lawyer may subsequently come to know 

that the evidence is false. Or, a lawyer may be surprised when the lawyer's client or another witness called by 

the lawyer offers testimony the lawyer knows to be false, either during the lawyer's direct examination or in 

response to cross-examination by the opposing lawyer. In such situations or if the lawyer knows of the falsity 

of testimony elicited from the client during a deposition, the lawyer must take reasonable remedial measures. 
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In such situations, the advocate's proper course is to remonstrate with the client confidentially, advise the 

client of the lawyer's duty of candor to the tribunal and seek the client's cooperation with respect to the 

withdrawal or correction of the false statements or evidence. If that fails, the advocate must take further 

remedial action. If withdrawal from the representation is not permitted or will not undo the effect of the false 

evidence, the advocate must make such disclosure to the tribunal as is reasonably necessary to remedy the 

situation, even if doing so requires the lawyer to reveal information that otherwise would be protected by ER 

1.6. It is for the tribunal then to determine what should be done--making a statement about the matter to the 

trier of fact, ordering a mistrial or perhaps nothing. 

 

  

[11] The disclosure of a client's false testimony can result in grave consequences to the client, including not 

only a sense of betrayal but also loss of the case and perhaps a prosecution for perjury. But the alternative is 

that the lawyer cooperate in deceiving the court, thereby subverting the truth-finding process which the 

adversary system is designed to implement. See ER 1.2(d). Furthermore, unless it is clearly understood that 

the lawyer will act upon the duty to disclose the existence of false evidence, the client can simply reject the 

lawyer's advice to reveal the false evidence and insist that the lawyer keep silent. Thus, the client could in 

effect coerce the lawyer into being a party to fraud on the court. 

  

 

  Preserving Integrity of Adjudicative Process   

 

  

[12] Lawyers have a special obligation to protect a tribunal against criminal or fraudulent conduct that 

undermines the integrity of the adjudicative process, such as bribing, intimidating or otherwise unlawfully 

communicating with a witness, juror, court official or other participant in the proceeding, unlawfully 

destroying or concealing documents or other evidence or failing to disclose information to the tribunal when 

required by law to do so. Thus, paragraph (b) requires a lawyer to take reasonable remedial measures, 

including disclosure if necessary, whenever the lawyer knows that a person, including the lawyer's client, 

intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding. 

  

 

  Duration of Obligation   

 

  

[13] A practical time limit on the obligation to rectify false evidence or false statements of law and fact has to 

be established. The conclusion of the proceeding is a reasonably definite point for the termination of the 

obligation. A proceeding has concluded within the meaning of this Rule when a final judgment in the 

proceeding has been affirmed on appeal or the time for review has passed. 

  

 

  Ex Parte Proceedings   

 

  

[14] Ordinarily, an advocate has the limited responsibility of presenting one side of the matters that a tribunal 

should consider in reaching a decision; the conflicting position is expected to be presented by the opposing 

party. However, in an ex parte proceeding, such as an application for a temporary restraining order, there is 

no balance of presentation by opposing advocates. The object of an ex parte proceeding is nevertheless to 

yield a substantially just result. The judge has an affirmative responsibility to accord the absent party just 

consideration. The lawyer for the represented party has the correlative duty to make disclosures of material 

facts known to the lawyer and that the lawyer reasonably believes are necessary to an informed decision. 

  

 

  Withdrawal   

 

  

[15] Normally, a lawyer's compliance with the duty of candor imposed by this Rule does not require that the 

lawyer withdraw from the representation of a client whose interests will be or have been adversely affected by 

the lawyer's disclosure. The lawyer may, however, be required by ER 1.16(a) to seek permission of the tribunal 

to withdraw if the lawyer's compliance with this Rule's duty of candor results in such an extreme deterioration of 

the client-lawyer relationship that the lawyer can no longer competently represent the client. Also see ER 1.16(b) 

for the circumstances in which a lawyer will be permitted to seek a tribunal's permission to withdraw. In 
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connection with a request for permission to withdraw that is premised on a client's misconduct, a lawyer may 

reveal information relating to the representation only to the extent reasonably necessary to comply with this Rule 

or as otherwise permitted by ER 1.6. 

 

 

ER 3.4. Fairness to Opposing Party and Counsel   

 

A lawyer shall not: 

 

(a) unlawfully obstruct another party's access to evidence or unlawfully alter, destroy or conceal a document or 

other material having potential evidentiary value. A lawyer shall not counsel or assist another person to do any 

such act; 

 

(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is 

prohibited by law; 

 

(c) knowingly disobey an obligation under the rules of a tribunal except for an open refusal based on an assertion 

that no valid obligation exists; 

 

(d) in pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent effort to comply 

with a legally proper discovery request by an opposing party; 

 

(e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be 

supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a 

witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a 

civil litigant or the guilt or innocence of an accused; or 

 

(f) request a person other than a client to refrain from voluntarily giving relevant information to another party 

unless: 

  (1) the person is a relative or an employee or other agent of a client; and   

 

  
(2) the lawyer reasonably believes that the person's interests will not be adversely affected by refraining from 

giving such information. 
  

 

 

COMMENT [2003 AMENDMENT] 

  

[1] The procedure of the adversary system contemplates that the evidence in a case is to be marshaled 

competitively by the contending parties. Fair competition in the adversary system is secured by prohibitions 

against destruction or concealment of evidence, improperly influencing witnesses, obstructive tactics in 

discovery procedure, and the like. 

  

 

  

[2] Documents and other items of evidence are often essential to establish a claim or defense. Subject to 

evidentiary privileges, the right of an opposing party, including the government, to obtain evidence through 

discovery or subpoena is an important procedural right. The exercise of that right can be frustrated if relevant 

material is altered, concealed or destroyed. Applicable law in many jurisdictions makes it an offense to 

destroy material for purpose of impairing its availability in a pending proceeding or one whose 

commencement can be foreseen. Falsifying evidence is also generally a criminal offense. Paragraph (a) 

applies to evidentiary material generally, including computerized information. Applicable law may permit a 

lawyer to take temporary possession of physical evidence of client crimes for the purpose of conducting a 

limited examination that will not alter or destroy material characteristics of the evidence. In such a case, 

applicable law may require the lawyer to turn the evidence over to the police or other prosecuting authority, 

depending on the circumstances. 

  

 

  [3] With regard to paragraph (b), it is not improper to pay a witness's expenses or to compensate an expert   
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witness on terms permitted by law. The common law rule in most jurisdictions is that it is improper to pay an 

occurrence witness any fee for testifying and that it is improper to pay an expert witness a contingent fee. 

 

  
[4] Paragraph (f) permits a lawyer to advise employees of a client to refrain from giving information to another 

party, for the employees may identify their interests with those of the client. See also ER 4.2. 

 

 

ER 4.1. Truthfulness in Statements to Others   

 

In the course of representing a client a lawyer shall not knowingly: 

 

(a) make a false statement of material fact or law to a third person; or 

 

(b) fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a 

client, unless disclosure is prohibited by ER 1.6. 

 

  

COMMENT [2003 AMENDMENT] 

  Misrepresentation   

 

  

[1] A lawyer is required to be truthful when dealing with others on a client's behalf, but generally has no 

affirmative duty to inform an opposing party of relevant facts. A misrepresentation can occur if the lawyer 

incorporates or affirms a statement of another person that the lawyer knows is false. Misrepresentations can 

also occur by partially true but misleading statements or omissions that are the equivalent of affirmative false 

statements. For dishonest conduct that does not amount to a false statement or for misrepresentations by a 

lawyer other than in the course of representing a client, see ER 8.4. 

  

 

  Statements of Fact   

 

  

[2] This Rule refers to statements of fact. Whether a particular statement should be regarded as one of fact can 

depend on the circumstances. Under generally accepted conventions in negotiation, certain types of 

statements ordinarily are not taken as statements of material fact. Estimates of price or value placed on the 

subject of a transaction and a party's intentions as to an acceptable settlement of a claim are ordinarily in this 

category, and so is the existence of an undisclosed principal except where nondisclosure of the principal 

would constitute fraud. Lawyers should be mindful of their obligations under applicable law to avoid criminal 

and tortious misrepresentation. 

  

 

  Crime or Fraud by Client   

 

  

[3] Under ER 1.2(d), a lawyer is prohibited from counseling or assisting a client in conduct that the lawyer 

knows is criminal or fraudulent. Paragraph (b) states a specific application of the principle set forth in ER 

1.2(d) and addresses the situation where a client's crime or fraud takes the form of a lie or misrepresentation. 

Ordinarily, a lawyer can avoid assisting a client's crime or fraud by withdrawing from the representation. 

Sometimes it may be necessary for the lawyer to give notice of the fact of withdrawal and to disaffirm an 

opinion, document, affirmation or the like. In extreme cases, substantive law may require a lawyer to disclose 

information relating to the representation to avoid being deemed to have assisted the client's crime or fraud. If 

the lawyer can avoid assisting a client's crime or fraud only by disclosing this information, then under 

paragraph (b) the lawyer is required to do so, unless the disclosure is prohibited by ER 1.6. If disclosure is 

permitted by ER 1.6, then such disclosure is required under this Rule, but only to the extent necessary to 

avoid assisting a client crime or fraud. 
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ER 4.4. Respect for Rights of Others   

 

(a) In representing a client, a lawyer shall not use means that have no substantial purpose other than to 

embarrass, delay, or burden any other person, or use methods of obtaining evidence that violate the legal rights 

of such a person. 

 

(b) A lawyer who receives a document and knows or reasonably should know that the document was 

inadvertently sent shall promptly notify the sender and preserve the status quo for a reasonable period of time in 

order to permit the sender to take protective measures. 

 

COMMENT [2003 AMENDMENT] 

  

[1] Responsibility to a client requires a lawyer to subordinate the interests of others to those of the client, but 

that responsibility does not imply that a lawyer may disregard the rights of others. It is impracticable to 

catalogue all such rights, but they include legal restrictions on methods of obtaining evidence from others and 

unwarranted intrusions into privileged relationships, such as the client-lawyer relationship. 

  

 

  

[2] Paragraph (b) recognizes that lawyers sometimes receive documents that were mistakenly sent or 

produced by opposing parties or their lawyers. If a lawyer knows or reasonably should know that a document 

was sent inadvertently, then this Rule requires the lawyer to stop reading the document, to make no use of the 

document, and to promptly notify the sender in order to permit that person to take protective measures. 

Whether the lawyer is required to take additional steps, such as returning the original document, is a matter of 

law beyond the scope of these Rules, as is the question of whether the privileged status of a document has 

been waived. Similarly, this Rule does not address the legal duties of a lawyer who receives a document that 

the lawyer knows or reasonably should know may have been wrongfully obtained by the sending person. For 

purposes of this Rule, "document" includes e-mail or other electronic modes of transmission subject to being 

read or put into readable form. 

  

 

  

[3] Some lawyers may choose to return a document unread, for example, when the lawyer learns before receiving 

the document that it was inadvertently sent to the wrong address. Where a lawyer is not required by applicable 

law to do so, the decision to return such a document voluntarily is a matter of professional judgment ordinarily 

reserved to the lawyer. See ERs 1.2 and 1.4. 

 

 

ER 5.1. Responsibilities of Partners. Managers, and Supervisory Lawyers   

 

(a) A partner in a law firm, and a lawyer who individually or together with other lawyers possesses comparable 

managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect measures 

giving reasonable assurance that all lawyers in the firm conform to the Rules of Professional Conduct. 

 

(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that 

the other lawyer conforms to the Rules of Professional Conduct. 

 

(c) A lawyer shall be responsible for another lawyer's violation of the Rules of Professional Conduct if: 

  (1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or   

 

  

(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the other lawyer 

practices, or has direct supervisory authority over the other lawyer, and knows of the conduct at a time when its 

consequences can be avoided or mitigated but fails to take reasonable remedial action. 

  

 

 

COMMENT [2003 AMENDMENT] 

  [1] Paragraph (a) applies to lawyers who have managerial authority over the professional work of a firm. See   
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ER 1.0(c). This includes members of a partnership, the shareholders in a law firm organized as a professional 

corporation, and members of other associations authorized to practice law; lawyers having comparable 

managerial authority in a legal services organization or a law department of an enterprise or government 

agency; and lawyers who have intermediate managerial responsibilities in a firm. Paragraph (b) applies to 

lawyers who have supervisory authority over the work of other lawyers in a firm. 

 

  

[2] Paragraph (a) requires lawyers with managerial authority within a firm to make reasonable efforts to 

establish internal policies and procedures designed to provide reasonable assurance that all lawyers in the 

firm will conform to the Rules of Professional Conduct. Such policies and procedures include, but are not 

limited to, those designed to detect and resolve conflicts of interest, identify dates by which actions must be 

taken in pending matters, account for client funds and property and ensure that inexperienced lawyers are 

properly supervised. 

  

 

  

[3] Other measures that may be required to fulfill the responsibility prescribed in paragraph (a) can depend on 

the firm's structure and the nature of its practice. In a small firm of experienced lawyers, informal supervision 

and periodic review of compliance with the required systems ordinarily will suffice. In a large firm, or in 

practice situations in which difficult ethical problems frequently arise, more elaborate measures may be 

necessary. Some firms, for example, have a procedure whereby junior lawyers can make confidential referral 

of ethical problems directly to a designated senior partner or special committee. See ER 5.2. Firms, whether 

large or small, may also rely on continuing legal education in professional ethics. In any event, the ethical 

atmosphere of a firm can influence the conduct of all its members and the partners may not assume that all 

lawyers associated with the firm will inevitably conform to the Rules. 

  

 

  
[4] Paragraph (c)expresses a general principle of personal responsibility for acts of another. See also ER 

8.4(a). 
  

 

  

[5] Paragraph (c)(2) defines the duty of a partner or other lawyer having comparable managerial authority in a 

law firm, as well as a lawyer who has direct supervisory authority over performance of specific legal work by 

another lawyer. Whether a lawyer has supervisory authority in particular circumstances is a question of fact. 

Partners and lawyers with comparable authority have at least indirect responsibility for all work being done 

by the firm, while a partner or manager in charge of a particular matter ordinarily also has supervisory 

responsibility for the work of other firm lawyers engaged in the matter. Appropriate remedial action by a 

partner or managing lawyer would depend on the immediacy of that lawyer's involvement and the seriousness 

of the misconduct. A supervisor is required to intervene to prevent avoidable consequences of misconduct if 

the supervisor knows that the misconduct occurred. Thus, if a supervising lawyer knows that a subordinate 

misrepresented a matter to an opposing party in negotiation, the supervisor as well as the subordinate has a 

duty to correct the resulting misapprehension. 

  

 

  

[6] Professional misconduct by a lawyer under supervision could reveal a violation of paragraph (b) on the 

part of the supervisory lawyer even though it does not entail a violation of paragraph (c) because there was no 

direction, ratification or knowledge of the violation. 

  

 

  

[7] Apart from this Rule and ER 8.4(a), a lawyer does not have disciplinary liability for the conduct of a 

partner, associate or subordinate. Whether a lawyer may be liable civilly or criminally for another lawyer's 

conduct is a question of law beyond the scope of these Rules. 

  

 

  
[8] The duties imposed by this Rule on managing and supervising lawyers do not alter the personal duty of 

each lawyer in a firm to abide by the Rules of Professional Conduct. See ER 5.2(a). 
  

 

 

ER 8.3. Reporting Professional Misconduct   

(a) A lawyer who knows that another lawyer has committed a violation of the Rules of Professional Conduct that 

raises a substantial question as to that lawyer's honesty, trustworthiness or fitness as a lawyer in other respects, 
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shall inform the appropriate professional authority, except as otherwise provided in these Rules or by law. 

 

(b) A lawyer who knows that a judge has committed a violation of applicable rules of judicial conduct that raises 

a substantial question as to the judge's fitness for office shall inform the appropriate authority. 

 

(c) This Rule does not require disclosure of information otherwise protected by ER 1.6 or information gained by 

a lawyer or judge while serving as a member of an approved lawyers assistance program to the extent that such 

information would be confidential if it related to the representation of a client. 

 

COMMENT [2003 AMENDMENT] 

  

[1] Self-regulation of the legal profession requires that members of the profession initiate disciplinary 

investigation when they know of a violation of the Rules of Professional Conduct. Lawyers have a similar 

obligation with respect to judicial misconduct. An apparently isolated violation may indicate a pattern of 

misconduct that only a disciplinary investigation can uncover. Reporting a violation is especially important 

where the victim is unlikely to discover the offense. 

  

 

  

[2] A report about misconduct is not required where it would involve violation of ER 1.6. However, a lawyer 

should encourage a client to consent to disclosure where prosecution would not substantially prejudice the 

client's interests. 

  

 

  

[3] If a lawyer were obliged to report every violation of the Rules, the failure to report any violation would 

itself be a professional offense. Such a requirement existed in many jurisdictions but proved to be 

unenforceable. This Rule limits the reporting obligation to those offenses that a self-regulating profession 

must vigorously endeavor to prevent. A measure of judgment is, therefore, required in complying with the 

provisions of this Rule. The term "substantial" refers to the seriousness of the possible offense and not the 

quantum of evidence of which the lawyer is aware. A report should be made to the bar disciplinary agency 

unless some other agency, such as a peer review agency, is more appropriate in the circumstances. Similar 

considerations apply to the reporting of judicial misconduct. 

  

 

  

[4] The duty to report professional misconduct does not apply to a lawyer retained to represent a lawyer 

whose professional conduct is in question. Such a situation is governed by the Rules applicable to the client-

lawyer relationship. 

  

 

  

[5] Information about a lawyer's or judge's misconduct or fitness may be received by a lawyer in the course of 

that lawyer's participation in an approved lawyers or judges assistance program. In that circumstance, 

providing for the confidentiality of such information encourages lawyers and judges to seek treatment through 

such a program. Conversely, without such confidentiality, lawyers and judges may hesitate to seek assistance 

from these programs, which may then result in additional harm to their professional careers and additional 

injury to the welfare of clients and the public. The Rule therefore provides that a lawyer may not report 

pursuant to paragraphs (a) and (b) information that would be protected by ER 1.6 if the relationship between 

the impaired lawyer or judge and the recipient of the information were that of a client and a lawyer. 

  

 

 

COMMENT TO 2002 AMENDMENT TO ER 8.3(C) 

  

Information about a lawyer's or judge's misconduct or fitness may be gained by a lawyer participating in an 

approved lawyers' assistance program. For purposes of this rule, lawyers 'participating' shall mean lawyers 

seeking assistance, program staff and volunteers, including members of MAC, as well as any other Arizona 

lawyer whose assistance is requested or approved by the MAP Director or MAC Chair(s) or Vice Chair(s). 

Treating information gained in this context as confidential encourages lawyers to seek the diverse services 

provided by such programs. It also ensures that lawyers assisting or providing services to the program as staff 

or volunteers are not subject to discipline for failure to disclose information that would otherwise be subject 

to reporting under paragraphs (a) and (b) of the rule. Without confidentiality, lawyers may hesitate to utilize 

program services, which may result in additional harm to clients, the public, or themselves, and may 

discourage lawyers from providing assistance and services offered by the program. 

  



AZ Homeowners Legal Information                         11/14/2009 16 

 

 

ER 8.4. Misconduct   

It is professional misconduct for a lawyer to: 

 

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, 

or do so through the acts of another; 

 

(b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in 

other respects; 

 

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation; 

 

(d) engage in conduct that is prejudicial to the administration of justice; 

 

(e) state or imply an ability to influence improperly a government agency or official or to achieve results by 

means that violate the Rules of Professional Conduct or other law; or 

 

(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable Code of Judicial 

Conduct or other law. 

 

(g) file a notice of change of judge under Rule 10.2, Arizona Rules of Criminal Procedure, for an improper 

purpose, such as obtaining a trial delay or other circumstances enumerated in Rule 10.2(b). 

 

  

COMMENT [AMENDED EFFECTIVE DEC. 1, 2002] 

  

Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses involving fraud 

and the offense of willful failure to file an income tax return. However, some kinds of offenses carry no such 

implication. Traditionally, the distinction was drawn in terms of offenses involving "moral turpitude." That 

concept can be construed to include offenses concerning some matters of personal morality, such as adultery 

and comparable offenses, that have no specific connection to fitness for the practice of law. Although a 

lawyer is personally answerable to the entire criminal law, a lawyer should be professionally answerable only 

for offenses that indicate lack of those characteristics relevant to law practice. Offenses involving violence, 

dishonesty, or breach of trust, or serious interference with the administration of justice are in that category. A 

pattern of repeated offenses, even one of minor significance when considered separately, can indicate 

indifference to legal obligation. 

  

 

  

A lawyer who in the course of representing a client, knowingly manifests by words or conduct, bias or 

prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation or socioeconomic 

status, violates paragraph (d) when such actions are prejudicial to the administration of justice. This does not 

preclude legitimate advocacy when race, sex, religion, national original, disability, age, sexual orientation or 

socioeconomic status, or other similar factors, are issues in the proceeding. A trial judge's finding that 

peremptory challenges were exercised on a discriminatory basis does not alone establish a violation of this 

rule. 

  

 

  

A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief that no valid 

obligation exists. The provisions of ER 1.2(d) concerning a good faith challenge to the validity, scope, 

meaning or application of the law apply to challenges of legal regulation of the practice of law. 

  

 

  

Lawyers holding public office assume legal responsibilities going beyond those of other citizens. A lawyer's 

abuse of public office can suggest an inability to fulfill the professional role of attorney. The same is true of 

abuse of positions of private trust such as trustee, executor, administrator, guardian, agent and officer, director 

or manager of a corporation or other organization. 
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COURT COMMENT TO EXPERIMENTAL 2001 AMENDMENT TO ER 8.4(G) 

  

Arizona is one of only a few states that allow by judicial rules a party to notice a change of judge without 

cause. The purpose of the rule is to allow a party to ask for a new judge when a party may perceive a bias that 

does not rise to disqualification under the rules allowing a challenge for actual bias or prejudice. Historically, 

the reasons for exercising a challenge were not inquired into. Just as peremptory challenges of jurors lead to 

abuses of race or gender based disqualification, however, the peremptory notice of judge has been abused by 

some to obtain trial delay. 

  

 

  

The rule was amended in 2001 on an experimental basis to make clear that filing a notice of change of judge 

for an improper purpose, such as trial delay or other circumstances enumerated in Rule 10.2(b), is 

unprofessional conduct. The Court adopted this amendment and the amendments to Rule 10.2. Rules of 

Criminal Procedure, in an effort to address abuse of Rule 10.2. If such abuse is not substantially reduced as a 

result of the amendments at the conclusion of the one-year experiment on June 30, 2002, the Court at that 

time will abolish the peremptory change of judge in most criminal cases as recommended in a proposal by the 

Arizona Judicial Council. See R-00-0025. 

  

 

 

COMMENT [EFFECTIVE DEC. 1, 2003] 

  

[1] Lawyers are subject to discipline when they violate or attempt to violate the Rules of Professional 

Conduct, knowingly assist or induce another to do so or do so through the acts of another, as when they 

request or instruct an agent to do so on the lawyer's behalf. Paragraph (a), however, does not prohibit a lawyer 

from advising a client of action the client is lawfully entitled to take. 

  

 

  

[2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses involving fraud 

and the offense of willful failure to file an income tax return. However, some kinds of offenses carry no such 

implication. Traditionally, the distinction was drawn in terms of offenses involving "moral turpitude." That 

concept can be construed to include offenses concerning some matters of personal morality, such as adultery 

and comparable offenses, that have no specific connection to fitness for the practice of law. Although a 

lawyer is personally answerable to the entire criminal law, a lawyer should be professionally answerable only 

for offenses that indicate lack of those characteristics relevant to law practice. Offenses involving violence, 

dishonesty, or breach of trust, or serious interference with the administration of justice are in that category. A 

pattern of repeated offenses, even ones of minor significance when considered separately, can indicate 

indifference to legal obligation. 

  

 

  

[3] A lawyer who in the course of representing a client, knowingly manifests by words or conduct, bias or 

prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation, gender identity or 

socioeconomic status, violates paragraph (d) when such actions are prejudicial to the administration of justice. 

This does not preclude legitimate advocacy when race, sex, religion, national origin, disability, age, sexual 

orientation, gender identity or socioeconomic status, or other similar factors, are issues in the proceeding. A 

trial judge's finding that peremptory challenges were exercised on a discriminatory basis does not alone 

establish a violation of this Rule. 

  

 

  

[4] A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief that no valid 

obligation exists. The provisions of ER 1.2(d) concerning a good faith challenge to the validity, scope, 

meaning or application of the law apply to challenges of legal regulation of the practice of law. 

  

 

  

[5] Lawyers holding public office assume legal responsibilities going beyond those of other citizens. A 

lawyer's abuse of public office can suggest an inability to fulfill the professional role of lawyers. The same is 

true of abuse of positions of private trust such as trustee, executor, administrator, guardian, agent and officer, 

director or manager of a corporation or other organization. 
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COURT COMMENT TO 2004 AMENDMENT 

  

Arizona is one of a minority of states that allow a party to file a notice of change of judge without cause. The 

purpose of the rule is to allow a party to ask for a new judge when a party may perceive a bias that does not 

rise to disqualification under the rules allowing a challenge for actual bias or prejudice. 

  

 

  

Arizona's rule permitting peremptory change of judge has historically been viewed as "salutary" on the 

grounds that "it is not necessary to embarrass the judge by setting forth in detail the facts of bias, prejudice or 

interests which may disqualify him nor is it necessary for judge, litigant and attorney to involve themselves in 

an imbroglio which might result in everlasting bitterness on the part of the judge and the lawyer." Anonymous 

v. Superior Court, 14 Ariz. App. 502, 504, 484 P. 2d 655 (1971). 

  

 

  

However, just as peremptory challenges of jurors led to abuses of race or gender-based disqualification, the 

peremptory notice of judge has been subject to abuse, including attempts through "blanket" challenges to 

bring pressure upon judges and thereby undermine judicial independence. State v. City Court of City of 

Tucson, 150 Ariz. 99, 722 P. 2d 267. 

  

 

  

The rule was amended in 2004 to make clear that filing a notice of change of judge for an improper purpose, 

such as trial delay or other circumstances enumerated in Rule 10.2(b), is unprofessional conduct. The Court 

adopted this amendment and the amendments to Rule 10.2, Rules of Criminal Procedure, in an effort to address 

abuse of Rule 10.2 while preserving the traditional benefits of the right to peremptory change of judge. 

 

 

ER 8.4. Misconduct   

It is professional misconduct for a lawyer to: 

 

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, 

or do so through the acts of another; 

 

(b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in 

other respects; 

 

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation; 

 

(d) engage in conduct that is prejudicial to the administration of justice; 

 

(e) state or imply an ability to influence improperly a government agency or official or to achieve results by 

means that violate the Rules of Professional Conduct or other law; or 

 

 

(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable Code of Judicial 

Conduct or other law. 

 

(g) file a notice of change of judge under Rule 10.2, Arizona Rules of Criminal Procedure, for an improper 

purpose, such as obtaining a trial delay or other circumstances enumerated in Rule 10.2(b). 

 

  

COMMENT [AMENDED EFFECTIVE DEC. 1, 2002] 

  

Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses involving fraud 

and the offense of willful failure to file an income tax return. However, some kinds of offenses carry no such 

implication. Traditionally, the distinction was drawn in terms of offenses involving "moral turpitude." That 

concept can be construed to include offenses concerning some matters of personal morality, such as adultery 

and comparable offenses, that have no specific connection to fitness for the practice of law. Although a 
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lawyer is personally answerable to the entire criminal law, a lawyer should be professionally answerable only 

for offenses that indicate lack of those characteristics relevant to law practice. Offenses involving violence, 

dishonesty, or breach of trust, or serious interference with the administration of justice are in that category. A 

pattern of repeated offenses, even one of minor significance when considered separately, can indicate 

indifference to legal obligation. 

 

  

A lawyer who in the course of representing a client, knowingly manifests by words or conduct, bias or 

prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation or socioeconomic 

status, violates paragraph (d) when such actions are prejudicial to the administration of justice. This does not 

preclude legitimate advocacy when race, sex, religion, national original, disability, age, sexual orientation or 

socioeconomic status, or other similar factors, are issues in the proceeding. A trial judge's finding that 

peremptory challenges were exercised on a discriminatory basis does not alone establish a violation of this 

rule. 

  

 

  

A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief that no valid 

obligation exists. The provisions of ER 1.2(d) concerning a good faith challenge to the validity, scope, 

meaning or application of the law apply to challenges of legal regulation of the practice of law. 

  

 

  

Lawyers holding public office assume legal responsibilities going beyond those of other citizens. A lawyer's 

abuse of public office can suggest an inability to fulfill the professional role of attorney. The same is true of 

abuse of positions of private trust such as trustee, executor, administrator, guardian, agent and officer, director 

or manager of a corporation or other organization. 

  

 

 

COURT COMMENT TO EXPERIMENTAL 2001 AMENDMENT TO ER 8.4(G) 

  

Arizona is one of only a few states that allow by judicial rules a party to notice a change of judge without 

cause. The purpose of the rule is to allow a party to ask for a new judge when a party may perceive a bias that 

does not rise to disqualification under the rules allowing a challenge for actual bias or prejudice. Historically, 

the reasons for exercising a challenge were not inquired into. Just as peremptory challenges of jurors lead to 

abuses of race or gender based disqualification, however, the peremptory notice of judge has been abused by 

some to obtain trial delay. 

  

 

  

The rule was amended in 2001 on an experimental basis to make clear that filing a notice of change of judge 

for an improper purpose, such as trial delay or other circumstances enumerated in Rule 10.2(b), is 

unprofessional conduct. The Court adopted this amendment and the amendments to Rule 10.2. Rules of 

Criminal Procedure, in an effort to address abuse of Rule 10.2. If such abuse is not substantially reduced as a 

result of the amendments at the conclusion of the one-year experiment on June 30, 2002, the Court at that 

time will abolish the peremptory change of judge in most criminal cases as recommended in a proposal by the 

Arizona Judicial Council. See R-00-0025. 

  

 

 

COMMENT [EFFECTIVE DEC. 1, 2003] 

  

[1] Lawyers are subject to discipline when they violate or attempt to violate the Rules of Professional 

Conduct, knowingly assist or induce another to do so or do so through the acts of another, as when they 

request or instruct an agent to do so on the lawyer's behalf. Paragraph (a), however, does not prohibit a lawyer 

from advising a client of action the client is lawfully entitled to take. 

  

 

  

[2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses involving fraud 

and the offense of willful failure to file an income tax return. However, some kinds of offenses carry no such 

implication. Traditionally, the distinction was drawn in terms of offenses involving "moral turpitude." That 

concept can be construed to include offenses concerning some matters of personal morality, such as adultery 

and comparable offenses, that have no specific connection to fitness for the practice of law. Although a 

lawyer is personally answerable to the entire criminal law, a lawyer should be professionally answerable only 
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for offenses that indicate lack of those characteristics relevant to law practice. Offenses involving violence, 

dishonesty, or breach of trust, or serious interference with the administration of justice are in that category. A 

pattern of repeated offenses, even ones of minor significance when considered separately, can indicate 

indifference to legal obligation. 

 

  

[3] A lawyer who in the course of representing a client, knowingly manifests by words or conduct, bias or 

prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation, gender identity or 

socioeconomic status, violates paragraph (d) when such actions are prejudicial to the administration of justice. 

This does not preclude legitimate advocacy when race, sex, religion, national origin, disability, age, sexual 

orientation, gender identity or socioeconomic status, or other similar factors, are issues in the proceeding. A 

trial judge's finding that peremptory challenges were exercised on a discriminatory basis does not alone 

establish a violation of this Rule. 

  

 

  

[4] A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief that no valid 

obligation exists. The provisions of ER 1.2(d) concerning a good faith challenge to the validity, scope, 

meaning or application of the law apply to challenges of legal regulation of the practice of law. 

  

 

  

[5] Lawyers holding public office assume legal responsibilities going beyond those of other citizens. A 

lawyer's abuse of public office can suggest an inability to fulfill the professional role of lawyers. The same is 

true of abuse of positions of private trust such as trustee, executor, administrator, guardian, agent and officer, 

director or manager of a corporation or other organization. 

  

 

 

COURT COMMENT TO 2004 AMENDMENT 

  

Arizona is one of a minority of states that allow a party to file a notice of change of judge without cause. The 

purpose of the rule is to allow a party to ask for a new judge when a party may perceive a bias that does not 

rise to disqualification under the rules allowing a challenge for actual bias or prejudice. 

  

 

  

Arizona's rule permitting peremptory change of judge has historically been viewed as "salutary" on the 

grounds that "it is not necessary to embarrass the judge by setting forth in detail the facts of bias, prejudice or 

interests which may disqualify him nor is it necessary for judge, litigant and attorney to involve themselves in 

an imbroglio which might result in everlasting bitterness on the part of the judge and the lawyer." Anonymous 

v. Superior Court, 14 Ariz. App. 502, 504, 484 P. 2d 655 (1971). 

  

 

  

However, just as peremptory challenges of jurors led to abuses of race or gender-based disqualification, the 

peremptory notice of judge has been subject to abuse, including attempts through "blanket" challenges to 

bring pressure upon judges and thereby undermine judicial independence. State v. City Court of City of 

Tucson, 150 Ariz. 99, 722 P. 2d 267. 

  

 

  

The rule was amended in 2004 to make clear that filing a notice of change of judge for an improper purpose, 

such as trial delay or other circumstances enumerated in Rule 10.2(b), is unprofessional conduct. The Court 

adopted this amendment and the amendments to Rule 10.2, Rules of Criminal Procedure, in an effort to address 

abuse of Rule 10.2 while preserving the traditional benefits of the right to peremptory change of judge. 

 


